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A Look at the Law

Live-In Lover
Complaints: Think
Twice Before You File

magine the following scenario: Hubert and

Winona decide (o divorce after many years of

marviapge during which Hubert has been the
financial breadwinner. Hubert agrees to pay 55000 per
maonth in alimony to Winona for a period of five years
The partles enter into a wrilten seitlement agreement
which is adopied by the court and made a part of their
divorce deciee,

After pne yvear of consistently paying $5,000 each
fnorith o Winona, Hubeit diseovers that Winona his
begun dating Beaw. Hubert further learms that Bean hos
been spending the night at Winona's home. Hubert (s
OV b}-'i'l.l, I|:||:|'|||!lt'|||.'!| that his LI;L}IHHI ln'll':,'ll'lu.rr aliinoiny o
Winona ane ovier now thal shie has found someone nisw,
If Hubert were to come to you seeking legal advice
about this situation, however, then you may have io
privie him somwe bacd pews

Georgin’s “live=in lover” statule would give Hubert
prounds o modily his alimony paymenis downward
of évier terminale them, b HI'I[I'r' if e @an el o
pretry high burden of proof.! Hubert will have to be
able to show that Winona and Beau are living together
openly and continuously and that they are either
having aex or sharing living expenses. You will also
nitrd to warn Hubert that the consequences of [iling
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a “liviesin lover complaint® and lesing are a bit drastic,
000 A i 19-0-101) :Iu'iwh'llrﬁ fora mandatory award
of the reasonable attorney’s fves of the defendant if the
plaintiff does not prevail.

Proving Your Case

In order to win his lve=in lover complaint, and thus
not gel stuck with Winona's attorney’s fees, Hubar
must prove by a preponderance of the evidence

m  anopen and continuous cohabltation of Winona with
Beau, and

m cither sexual intercourse between Winona and Beau
or sharing of exponses of cohabitation between
Winona angd Heai

Georgla’s “livesin lover law,” O.CGA B 196
19{13), F'n‘n\.rh,h'u il '|h'||‘1:

Subsequent to a final judgment of divoroe award
ing periodic payment of allmony for the support of
i spouse, thee valuntary cobabitation of such former
spouse with a third party in a meretricious relation
ship shall alsa be grounds to modify provisions
miadde for |1l_'|"Fi,H,|iI.' payienils al prerimianent alimony
for the support of the former spouse, As used in this
subsection, the word “cohabitation” means dwelling
egether continuously and openly in a meretricious
relationmhip with another perdon, regardleas of the
sew of the other person. [emphasis added).

AR I 4 L\rF'l'ii'.ﬂ modifwation based on changes in
financial status or incomes the evidenee must be from a




period of time after entry of the final
judgment. [n addition to proving
continuous and open cohabitation,
the clalmant must also prove the
exiaternee of a meretriclous relation-
ship. Although the word merelri-
cipus connotes a cheap or vulgar
relationship, that is not the mean-
ing for this term of art as used in
ihia statute, Rather, Georgla courls
have held, that for the purposes of
ihis skatute, a meretviclous relation-
ahip s simiply one in which there is
elther sexual intercourse or a shar-
ing of the expenses of cohabitation ?

In  Hatheock v Hatheock, 249
Ga. 74, 76, 287 SE2d 19 (1982),
we conitrued ¥ merelrbelous” as used
in O.C.G.A, §19:6-19(b) to define the
two situations which would justify
the trial court’s modification of ali-
mony under that section:

[U]pon proof of sexual intercourse
between the former spouse and
the third party although ne proof
is offered tending to establish
that the former spouse received
from, gave to, or shared with
the third party expenses of their
cohabilation. . .. [T]he statube alsa
applies upon proof that the for-
mer spouse recelved from, gave
to, of shared with the third party
expenses of their cohabitation
although no proof is offered tend-
ing to establish sipxual intereourse
between the former spouse and
the third party.?

Thus, one of these elements,
namely sexiial Intercourse or shared
living expenses, must be proven in
addition to the element of an open
and continuous cohabitation.

Open and Continuous
Cohabitation

Caohabitation must be open and
continuous, not secret and hidden,
and akin to the living arrange-
ments of marrled peopled For the
purposes of a livesin lover claim,
Gp.,pﬂla courts have considered
situations In which there was proof
that a former spouse had had the
same overnight guest on a number

12

of oceaslons; in these sltuations, the
courts have held that having the
samie overnight guest even on mul-
tiple occasions is not the equivalent
of continuous cohabliation.

Since the constitutionality of
OCGA § 19-619b) depends
upon the meretricious relation-
ship being one similar to mar-
rlage, it follows that the cohabi-
fation must go beyond periodic,
physical interludes, [emphasis
added].®

An the cases eited above set
forth, periodic physical interludes
are not proof of open and continue
ous cohabitation. The ruling of the
telal court in Donaldson — that hav-
ing an unrelated male guest past
midnight for more than four niglila
out of any 30-night period would
be tantamount to belng in a mer-
etricious relationship — was consid-
ered unreasonably intrusive and
against the holding in Hatheoek. So,
even if Hubert has alrtight evidence
that Beau has spent the night with
Winona on multiple oceasions, that
alone will not be enough to meet
his burden of proof,

Receiving mall at a given address
is not the same as residing at the
address continuously.® It takes far
more thain 4 third parly receiv-
ing mail a the former spouse’s
residence to prove that the third
party continuously resided at that
address? So, even il Hubert can
prove that Beau has spent the night
with Winona on multiple occasions
and that Beau recieves mall at
Winona's address, without further
evidence, he will not prevail.

Sexual Intercourse or Shared
Expenses of Cohabitation

If a former spouse who pays
alimony has sufficient evidence of
an open and continuous cohabita-
tion by his or her former spouse
who receives the alimony, then the
second prong of the test examines
whether the relationship is "mer-
ctricious.” In other words, did the
former spouse/alimony reciplent
have sexual intercourse with the

third party with whom he or she is
openly and continuously cohabit-
ing, or did the former spouse/ali-
mony recipient share the expenses
of eohabltation with the third party
with whom he or she is cohabiting?

To terminate alimony based on
e sexual intercourse  clement,
there must be actual proof of sexual
intercourse by a preponderance of
the evidence, No reported Georgla
case hias hield that romantic involve-
ment, the opportunity (o have sex
and/or expressions of love or lust
are sufficlent to prove that sexual
intercourse has oceurred. This s
obviously difficult to prove with-
aiil an admission by the alimony-
receiving spouse or his/her lover,
or the rare case in which the couple
in question videotapes themselves
in the act, or the even rarer case
in which a private investigator or
other third party lawfully video-
tapes sexual intercourse.

The Supreme Court of Georgia
has also recognized that, with-
out proof of continuous cohabila-
tion, proof of sexual Intercourse
alone will not be sufficient to jus-
tify fermination of alimony under
D.00.A, § 19-6-19(1), In Daniels o
Daniels,® the relationship In ques-
tion had resulted in the birth of a
child, The Court held, however:

[a]lthough the evidence supports a
finding of periodic sexual encouns
ters, there Is no evidence that the
parties dwelled together continu-
ously or openly, Therefore, the
relationship fails to meet the
standard authorizing a modifico-
tion of permanent alimony under
O.C0G.A. §19-6-19(b) 7

In the alternative, if sexual infer-
course cannot Be provien, a courl
can terminate alimony If the alimo-
ny payor can establish that the ali-
mony reciplent shares the expenses
of cohabltation (shared payments
of rent, mortgage, utilitles, yard
makntenance, food, ete.) with his or
her codnhabitant, Under Haffcock,
receiving from, giving (o or sharing
with the co-lithabltant the expenses
of cohabitation will be sufficient to
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show the existence of a meretricious
relationship. Coupled with proof of
open and continuous cohabitation,
ihiis woild pieREnd o valid claim o
taker Biefore a court o seek lermina-
thon of the allimony.

Even il Hubert can prove ithai
Winona and Beau ane living togeth-
er openly and continuously and
that they are having sex or shar-
ing living expenses, however, there
is still a chance that he may not
prevall because the ultimate deci-
aion i, aller all, in the court’s lotal
discretion. Below are some addi-
tional considerations o be taken
into account,

Other Considerations

Even Il you are able to establish
both prongs of the live-in lover
law, there are some other things to
conalder before bringlng an action
o maodify or terminate alimony
under this statute.

The Court Has Discretion
Courts are not required to termis
nate alimony even il a party proves
all of the eleoments of the live-in
lover atatute by o proponderance of
the evidence, A court may choose
niot o mndli},r a defendant’s ali-
mony even if ahe/he is cohabits
ing continuously and openly with
someone with whom she/he is
having sexual intercoumse and/or
sharing living expenses. Winona

protexure
lawyers
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Oxctaber 20113

may become disabled and strug-
gle financlally, whereas Huberi is
Hancially well heeled, Other fam-
ily members may be financially
dependent on Winona. If these few
situations exlst, Winona's lawyer
could make a compelling argument
for kevping the alimony in place,
or merely reducing it instead of
terminating il aliogethoer 10

Timing
O.CGA, §19-6-19

(b) Subsequent to a final judgment
af divorce awarding perlodic pay-
inent of alimany for the suppart
of a spouse, the voluntary cohalbs-
limtlon of such former Apoiise
wilh a third party in o meretri-
cious relationship shall also be
prounds to modify provisions
imade for petiodic payinents of
permanent alimony for the sup-
port of the former spouse, |, , .
[emphasis added],

Living In a meretricious relation-
ship with another prior to entry
of the final divorce decree will
not serve o prove the elements of
the live-in lover stalule, unless of
course one proves that the meretri-
clous cohabitation started before
entry of the divoree and contin-
ued after entry of the final divorce
decree. If Hubert were to find out
that after he and Winona separal-
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ed, but before they were divoreed,
Winona had been living with Beau
and was also having sex or shars
ing living expenses with Beau, this
would not be grounds o iolify

of termitate his alimony under
0.C.G.A. § 19-6-19.

No Recoupment of Alimony
Already Paid

In an action to terminate allmo-
ny under the lve-in lover statute, a
plaintiff may not recoup any alimo-
ny already paid even if the court
finds that the defendant cohabited
openly and continuously in a mer-
etricious relationship. * Retroactive
modification of an allmony obliga-
tion would vitlate the finality of the
judgment abtained as to each past
due installment. . . . [A] judgment
modifying an alimony obligation is
effective no earlier than the date of
the judgment,”1!

In Hendrix v©.  Stone1?  the
Supreme Court of Georgia held
that a trial court may not retro-
actively modily an .Ilimun}.' alili-
gatlon, reversing a teial court's
modification under O.C.G.A. &
19:4:19%(b) of alimony in which
the modification was to be effec-
live prior to the date of the judg:
ment granting the modification, !9
In Donaldson, the trial court held
that the formwer wifie had forfelted
alimony for four months while
ahe wans living with another man,
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This trial courl found that she was
not cohabitating openly, continu-
ously and meretriciously at the
time of the hearing, but imposed
a self-executing termination  of
her allmony if at any time in the
futiire she had male company past
midnight more than four times
per month. The Court of Appeals
of Georgla reversed, holding that
the trial court could not retro-
actively terminate allmony dur-
ing the four months that the wife
wias  meretriciously cohabitating
with the third party. The Court
held that the self-execuling fours
night per month limit was unau-
thorized and not in accordance
with prior holdings that require
that modification or fermination
under O.C.GA. § 19=6-19(b) musi
be proven by showing open and
coptinuous cohabitation and sex-
ual intercourse or shared living
expenacs, Having occasional over-
night guests is not suffictent proof
of such a relatlonship, On remand,
thie trial court in Doneldson was not
pu_vrmltlud to ordet disggorgoment
by the former wife of alimony
ghe had recelved while meretri-
ciously cohabitating because that
would be an impermissible ritro-
active modification. Because the
iflal court found that the wife
was not currently in a relationship
within the meaning of O.CGA,
i 19-6-19(b) at the time of the hear-
ing, it did not terminate her right
to future alimony elther, 14

Mandatory Award
of Attorney's Fees

Attorney’s fee awards are not
discretlonary in an action to termi-
nate alimony under the live-in lovie
atatuti in the event the plaintiff does
ot prevall. O.CGA, § 19:0-19(b)
Fw-..rhlm in purtlrlunl part:

In the event the petitioner does
nol prevall in the petition ior
madification on the ground set
forth in this subsection, the poti-
tloner shall be liable for reason-
abile attorney's fees incurted by
the respendent for the defense
of the action, [emphasis added].

14

Even if you ean prove continu-
oun cohabltation, unless you havis
an admission of sexual intercourse
or a legally obtained video or pho-
tographs, you will need to focus
on proof of shared expenses of
cohabitation. Do not bring an
actlon under O.C.G.A. § 19-6-19(b)
without adequate proof; the con-
sequence s a mandatory award
to the formet spouse of his or her
reasonable attorney’s fees, on top
of the attorney’s fees already pald
to the plaintifli’s own attorney.

Canstitutionality of the Live-
in Lover Statute

Ii you have proofl of the nec-
essary elements of an open and
continuous meretricious relation-
ship, a constitutional challenge to
the livesin lover law i8 not lkely
to derail your case. You should
be prepared, however, to defend
against such a challenge.

In Sims v. Sims,15 the Supreme
Court of Georgla held that O.C.GA,
i 19-6-19(b) survived a challenge on
equal protection grounds, finding
that the “classiflication of former
spouses who have elected volun-
tarily te cohabit with a third party
of a different sex!® in o meretricious
relationship is a rational classifica-
tion which furthers legitimale gov-
ernmental objectives.”  Although
Sims is the only known challenge
ta the constitutionality of O.CGA.
B 19-6-19{), cases in which a consti-
tutional challenge has been made to
other mandatory fee award statutes
have upheld their constitutionality.
In Smith v, Baptiste)? appellant’s
motion for attormey’s fees under
O.0G.A, §911-68(b)(1) was denled
by the trial court on the grounds that
the statute violated various articles
of the Georgla Constitution, The
statute mandated an award of rea-
sonable attorney’s fees and expens-
o if a settlement offer was rejected
ane the judgment was anly a certain
percent less than the rejected settle-
ment offer, similar (o the scheme (n
O.0GA, § 19:6-19(b). The Supreme
Court of Georgia reversed the trial
court and held O.CGA. § 911-
68(h) to be conatitutional,1®

Tips for Drafting Settlement
Agreements
If you represent the alimony-
ayor spouse, there ls really no
need o add a provision in your
termination of alimony section of
a settlement agreement (e, ali-
mony terminates on the death of
either spouse or the alimony recip-
lent's remarriage) o the effect that
alimony also terminates upon a
finding by a court of conlinuous
cohabitatlon In a merelcieéious
relationship, The law allows for
auch a claim to be filed anyway,
regardless of whether the setile-
ment agteement includes such
language. Tt doesn’t hurt, how-
ever, to add this provision. If you
represent the alimony recipient,
you will want to make sure that
the settlement agreemenit provides
that alimony may terminate only
after a court of compelent jurisdic-
fion determines that the reguire-
menis of 19-6-19(b) have been met
and that the court, In lts discre-
tion, finds that alimony should
b either modified or terminated.
The authors are not aware of any
Georgla cases in which the court
was faced with a live-in lover elaim
involving a poorly drafted settle-
ment agreement that provided that
“alimony ceases upon entry by
the alimony-receiving spouse into
a meretricious cohabitation with
a thifd party.” Such a situation
violates the language and require-
ments of the live-in lover statute
in that it leaves the determination
of maeretricious cohabliation o the
alimony payor former spouse. In
our hypothetical, if Hubert simply
unilaterally stops paying alimony
to Winona, Winona would have
a successful contempt action; oth-
erwise, the court would be vall-
dating an illegal unenforceable
settlement provision, So, even if
Hubert and Winona's marital aet
tlement agreement provides that
Hubert can stop paying alimony it
Winona is cohabiting in a meretri
cious relationship, and does not
include language that this must
fivat be determined by a courl
of competent jurisdiction, Huberl
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risks belng held In contempt i he
stops paying before a court has
determined that all of the requisite
fpctora have been proven.

Conclusion

Once you have laken your cli-
et through the divorce process
and obtained a final judgment
and decree of divoree, be aware
of the relationships that your eli-
ent and his or her former spouse
have with others. Advise the cli-
el of what activities are llke-
ly to pesull in 8 termination or
reduction of alimony so that the
client can either govern himsel
ar lersell nu'-.w:,ilﬂgby io aviid
a claim for alimony termination,
or s that the client can be on the
lookoul for activities of his/ hoer
former spouse that would other-
wise unfairly result in alimony
continuing o be received by an
ex-apouse who has the eqiivalent
of a new apouss, although not
formmall y rimarried.

If Hubert and Winona both
know exactly what it would take
in order for Huberi's il||ﬂ'tl!|11.:|F [TH]
be terminated under the live-in
lover statute, they could both be
spareed some necdless hlulmring
or harasament [Fom one another
about the issue. Hubert could be
spared having o pay Winona's
atlorney [ees for hfiﬁgmp. a live-in
lover complaint without the proof
he necds. @
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